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On behalf of the Homeless Advocacy Project (HAP), we write in 
response to the Department of Veterans Affairs’ (VA) proposal to amend 
its regulations regarding character of discharge determinations (COD).  
HAP is a Philadelphia-based nonprofit organization that provides free 
legal services to individuals and families who are homeless or at risk of 
homelessness.  For nearly 20 years, HAP has provided comprehensive 
legal assistance to homeless veterans in a broad range of areas, 
including VA compensation and pension claims, VA healthcare 
eligibility, and petitions for discharge upgrades.   

On September 8, 2020, HAP submitted comments in response to VA’s 
newly proposed regulations.  HAP continues to support the changes 
recommended in those comments.  More recently, VA requested 
comments to help clarify certain issues relating to the COD process.  In 
response, HAP provided testimony during one of VA’s scheduled 
listening sessions on October 6, 2021.  In addition, HAP hereby submits 
the following additional comments: 

 



What Changes Should be Made to Ensure the Fair Adjudication 
of Benefit Eligibility for Historically Disadvantaged and 
Vulnerable Populations? 

The only way to ensure fairness in the COD process is to entirely 
eliminate the willful and persistent regulatory bar to benefits.  There 
are multiple reasons for this, but the most important involves the issue 
of race.   

We know that the military has a history of racism, a history of treating 
people differently because they are Black or LatinX or just not white.  
This is well documented and understood.  See David Barno and Nora 
Bensahel, Reflections on the Curse of Racism in the U.S. Military, June 
30, 2020.  We also know that the military continues to struggle with 
this issue.  Id.  It is not just an issue of the past.  We know that people 
of color continue to be held to a different standard than those who are 
white.  See Kat Stafford, James Laporta, Aaron Morrison & Helen 
Wieffering, Deep-Rooted Racism, Discrimination Permeate US Military, 
AP NEWS (May 27, 2021).  Veterans themselves – white and Black – will 
tell you this if you take the time to listen to them.  Similarly, we know 
that there continues to be both conscious and unconscious bias in the 
military.  See Meghann Myers, The Services Have Work To Do When it 
Comes to Unconscious Bias, SECDEF Says, MILITARY TIMES (Sept. 2, 
2020).  We know that these biases continue to influence who gets 
written up and who doesn’t, who gets second chances and who doesn’t, 
whose transgressions are overlooked and whose aren’t, and of course 
who gets Honorable or General Discharges and who gets OTHs.  Id.  See 
also Don Christensen & Yelena Tsilker, Racial Disparities in Military 
Justice, PROTECT OUR DEFENDERS (May 5, 2017). 

Given these realities, it is clear that any use of willful and persistent 
misconduct as a basis for determining an individual’s eligibility for VA 
benefits is intrinsically flawed because it is impossible to separate the 
racism and bias that is embedded in the military’s system of discipline 
from a VA standard that bases eligibility on that very system.  In other 
words, by looking to a servicemember’s documented misconduct as a 



way of determining eligibility, VA is conferring that system with its 
stamp of approval, giving it legitimacy, and, most importantly in this 
context, using evidence from an unjust system to determine if a former 
servicemember should receive compensation for an injury or illness that 
began during active duty.  In fact, VA would not only be complicit in 
treating people of color differently if it continues to use willful and 
persistent misconduct as a basis for determining eligibility, it would be 
inextricably tying its own eligibility processes to a system of discipline 
that is known to be afflicted with racial bias.  As a result, VA’s 
eligibility adjudication process would be as tainted by racial bias as the 
military’s disciplinary processes are tainted by racial bias. 

Of course, this would be a more difficult question if we were dealing 
with a statutory bar to benefits.  But this is not the case.  The willful 
and persistent bar to benefits is a regulatory bar, and we know from 
previously submitted comments and testimony regarding the legislative 
history of the underlying law that VA is not required to maintain the 
regulatory bars.  In fact, it is a choice that VA made years ago, and a 
choice that VA has the clear authority to undo.  It just needs the 
courage to change. 

So what choice will VA make now, at this time in our history?  Will VA 
continue to use the disciplinary actions of a military that we know to be 
plagued by racial bias as a basis for determining eligibility for VA 
benefits – forever tying VA to these biases -- or will VA finally separate 
and distinguish itself from the perniciousness of that system by 
eliminating the willful and persistent bar to benefits?  Will VA do what 
it professes to be striving for – fairness for historically disadvantaged 
servicemembers -- or will it continue to talk about fairness and equity 
for these veterans but perpetuate regulations that undermine these 
very notions? 

The answer, we would argue, should be an easy one: Entirely eliminate 
the willful and persistent regulatory bar to benefits. 

 



Respectfully submitted , 

/s/ Michael Taub 
Michael Taub, Esq. 
Advocacy Director 
The Homeless Advocacy Project 
 


