VA COD Listening Session Testimony:
| will only address one question today:

What Changes Should be Made to Ensure the Fair Adjudication of
Benefit Eligibility for Historically Disadvantaged and Vulnerable
Populations?

The short but honest answer to this question is that the only way to
ensure fairness in the COD process is to entirely eliminate the willful
and persistent regulatory bar to benefits.

Why? Why would eliminating this regulatory bar ensure a fair eligibility
adjudication process for historically disadvantaged populations?

Or, to put it another way, why would retaining any form of the willful
and persistent regulatory bar perpetuate an unfair adjudication
process?

Here’s why: We know that the military has a history of racism, a history
of treating people differently because they are black or LatinX or just
not white. | don’t believe that anyone would or could honestly contest
this.

We also know that the military continues to struggle with this issue. It
is not just an issue of the past. We know that people of color continue
to be held to a different standard than those who are white. We know
that there is both conscious and unconscious bias. We know that these
biases continue to influence who gets written up and who doesn’t, who
gets second chances and who doesn’t, whose transgressions are
overlooked and whose aren’t, and of course who gets Honorable or
General Discharges and who gets OTHs.



There is plenty of evidence that this continues to be the case. We can
also just ask veterans directly if people of color continue to inhabit a
different military than those who are white. | have been working with
veterans experiencing homelessness for nearly 20 years, and one
constant refrain — from both black and white veterans —is that the
military is not the meritocracy that it should be, that certain minority
groups face a different set of obstacles than others...

To put it less abstractly, veterans will tell you that the N word continues
to be thrown around all too frequently and with impunity, that white
supremacy groups are alive and well in the military.

Given these circumstances, it is clear that any use of willful and
persistent misconduct as a basis for determining an individual’s
eligibility for VA benefits is intrinsically flawed because it is impossible
to separate the racism and bias that is embedded in the military’s
system of discipline from a VA standard that bases eligibility on that
very system.

In other words, by looking to a servicemember’s documented
misconduct as a way of determining eligibility, VA is conferring that
system with its stamp of approval, giving it legitimacy, and, most
importantly in this context, using evidence from an unjust system to
determine if a former servicemember should receive compensation for
an injury or illness that began during active duty. In fact, VA would not
only be complicit in treating people of color differently if it continues to
use willful and persistent misconduct as a basis for determining
eligibility, it would be inextricably tying its own eligibility processes to a



system of discipline that is universally understood to be afflicted with
racial bias.

The VA’s eligibility adjudication process would be as tainted by racial
bias as the military’s disciplinary processes are tainted by racial bias.

Of course, this would be a more difficult question if we were dealing
with a statutory bar to benefits. But we are not. We know the
legislative history and we know that maintaining the regulatory bars to
benefits is a choice.

So what choice will VA make — now, at this time in our history? Will VA
continue to use the disciplinary actions of a military that we know to be
plagued by racial bias as a basis for determining eligibility for VA
benefits — forever tying VA to these biases -- or will VA finally separate
and distinguish itself from the perniciousness of that system by
eliminating the willful and persistent bar to benefits? Will VA do what
it professes to be striving for — fairness for historically disadvantaged
servicemembers -- or will it continue to talk about fairness and equity
for these veterans but perpetuate regulations that undermine these
very notions?

The answer, | would argue, should be an easy one.



